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BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 
By order of February 19, 1957, the lower court dismissed 
appellant's complaint with prejudice. Thereafter, on March 8, 
1957, appellant filed a notice of appeal. Jurisdiction of this Court 
is based upon Title 28, Section 1291 of the United States Code. 








STATEMENT OF FACTS 

This is an appeal from the dismissal of an action for divorce 
on the grounds of desertion for a period of over two years. The 
plaintiff, hereinafter referred to as appellant, testified that on a 
certain date his wife, hereinafter referred to as appellee, left his 
home and thereafter, for more than the statutory period, refused to 
return to him. The lower court refused to allow appellant to testify 
to the circumstances leading up to the desertion, but restricted his 
testimony to the occurrences on the date of the desertion only. 


Upon cross-examination, appellant admitted that prior to the 
date of the desertion he had discussed the possibilities of a divorce 
and had even given to his wife a copy which he had made of a "consent 
to jurisdiction" for a Nevada Court should appellee desire to go 
through with a foreign divorce. Appellant further testified, however, 
that he had not instituted, nor planned to institute, any divorce pro- 
ceedings, anywhere. (Appendix, pp. 13-16). 


Corroborative evidence as to the length of the desertion was 
then introduced. Thereupon, the lower court dismissed appellant's 
action, ruling that appellee had been justified in leaving appellant, 
wherefore there was no desertion. (Appendix, p. 19). 


ARGUMENT 
The issue on this appeal is very brief and uncomplicated. The 


question presented is whether a wife is justified in leaving her husband, 


merely because, prior to her leaving, he has discussed with her the 
possibility of a divorce, and has handed to her a paper consenting to 
the jurisdiction of a foreign court, over such divorce proceedings. 
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The law in this jurisdiction on such matters has been set 
forth in Miller v. Miller, 72 App. D.C. 384, 114 F.2d 596. In 
that case it was ruled that one spouse is justified in leaving the 
other spouse only if said other spouse has committed an act or 
acts which themselves constitute grounds for divorce. Trans- 
lated to the situation of the instant case, appellee would have been 
justified in leaving appellant only if appellant's conduct constituted 
grounds for divorce. Further refined, the question would be whether 
appellee could have obtained a divorce from appellant on a showing 
that he had discussed divorce with her and had given to her a paper 
constituting a copy of a consent to jurisdiction of a foreign court. 


Appellant earnestly contends that no divorce could be granted 
in this jurisdiction on such insubstantial grounds. The grounds for 
divorce in the District of Columbia are strictly regulated by statute, 
and none of the statutory grounds includes the instant situation. 
Appellant therefore submits that on the basis of the Miller case, 
supra, appellee had no justification in leaving the appellant, and 


therefore the lower court erred in so ruling. 


CONCLUSION 
In view of the foregoing, appellant urges respectfully that the 

order of the lower court dismissing appellant's cause of action, 
awarding appellee support money, and referring the cause to the 
auditor for a determination of property rights, be reversed and set 
aside. 

Respectfully submitted, 

SAMUEL INTRATER 

ALBERT BRICK 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIZ 


[Filed June 7, 1954] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 
COLUMBIA 
LELAND H. MADORIE 
720 Somerset Place, N. W. 
Washington, D. C. 


Plaintiff Civil Action No. 2436-'54 


vs. 


RUTH FREEMAN MADORIE 

c/o Room 1211 Dept. of Justice 
9th and Pennsylvania Ave., N. W. 
Washington, D. C. 


me a a a a ee Ne ee Nee ee ee ee ee ee 


Defendant 


COMPLAINT FOR ABSOLUTE DIVORCE - DESERTION 
1. Plaintiff is an adult citizen of the United States and a resident 
of the District of Columbia for more than two years next before the 


filing of this complaint, and has resided since June 4, 1952, continuously 
at 720 Somerset Place, N. W., District of Columbia. 

2. Defendant is an adult citizen of the United States and a resident 
of the District of Columbia, and her various addresses are to plaintiff 
unknown. 

3. That on, to wit, January 21, 1938, at Saint Louis, Missouri, 
the plaintiff and defendant were lawfully married and no children have 
been born of said marriage. 

4. That on or about June 4, 1952, the defendant, without cause 
or justification, deserted your plaintiff in the District of Columbia and 
they have not lived or cohabited together as man and wife since that 
date. 

5. That premises located at 720 Somerset Place, N.W., in the 
District of Columbia, are held as tenants by the entirety by the plaintiff 
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and defendant and the plaintiff alleges that he is entitled to said home 
since plaintiff has made and has continued to make all substantial pay- 
ments toward the purchase and upkeep of said home, and that therefore 
he is entitled to have title in said home wested in himself. 

WHEREFORE Plaintiff prays the Court grant him an absolute 
divorce from the defendant and that he be awarded title to said real 
estate located at 720 Somerset Place, N.W., in the District of 
Columbia, and for such other and further relief as to the Court appears 

30 meet and proper. 
/s/ “Leland H. Madorie 

/s/ Albert Brick 


/s/ Samuel Intrater 
Attorneys for Plaintiff 
517 Denrike Building 
Washington, D. C. 


DISTRICT OF COLUMBIA, SS: 

Leland H. Madorie, being first duly sworn on oath, according 
to law, deposes and says that he is the plaintiff in the above and fore- 
going complaint; that he has read said complaint by him subscribed and 
knows the contents thereof; that the matters and things therein contained 
are true to his best knowledge, information and belief. 

/s/ Leland H. Madorie 

Subscribed and Sworn to 
before me this 7th day of 
June, 1954. 


/s/ Francis G. Borwell 
Notary Public, D.C. 
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[Filed August 10, 1954] 

ANSWER TO COMPLAINT FOR ABSOLUTE DIVORCE AND 

COUNTER-CLAIM FOR ABSOLUTE DIVORCE (ADULTERY 

OR DESERTION), AND DETERMINATION OF PROPERTY _ 

RIGHTS, ETC. 

Defendant, RUTH FREEMAN MADORIE, answering the com- 
plaint as filed herein represents as follows: 

1. Allegations of paragraph one are admitted. 

2. Defendant admits the allegations of paragraph two that she 
is an adult citizen and resident of the District of Columbia but denies 
that her addresses have been unknown to defendant. 

3. Allegations of paragraph three are admitted. 

4. Defendant answering paragraph four denies that she deserted 
plaintiff on the date of June 4, 1952, or at any other time, but admits 
that she and plaintiff have not lived and cohabited together as husband 
and wife, or otherwise, since said date. 

5. Answering the allegations of pargraph five of the complaint 
herein, this defendant denies that plaintiff is entitled to the premises 
known as 720 Somerset Place, Northwest, in the District of Columbia, 
and denies that he has made all substantial payments toward the pur- 
chase of said property, and the upkeep of the same; and for further 

answer, and for 


COUNTER-CLAIM FOR ABSOLUTE DIVORCE (ADULTERY OR 
DESERTION), ETC. 


1. Cross-plaintiff, RUTH FREEMAN MADORIE, an adult citizen 
of the United States, and resident of the District of Columbia for more 
than two years next preceding the filing of this complaint, sues cross- 
defendant, LELAND H. MADORIE , also an adult citizen of the United 
States, and resident of the District of Columbia, in his own right, for 
relief as provided in Title 16, Sections 403, 410, and 415 of the Code 
of Laws for the District of Columbia and for relief under the general 


equitable power of a Court of Chancery. 
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2. Cross-defendant, RUBY W. LYNCH, is an adult citizen of 
the United States and resident of the District of Columbia, and is sued 
herein as co-respondent, as required by Title 16, Section 417, Code 
of Laws for the District of Columbia, and for money damages for 
criminal conversation and alienation of affections. 

3. Plaintiff and defendant were lawfully intermarried January 
21, 1938, at St. Louis, Missouri; that of this marriage no child has 
been born. 

4. During the married life of cross-plaintiff and cross- 
defendant husband, your cross-plaintiff did everything in her power 
for the comfort and welfare of principal defendant, his home and 
family, but notwithstanding said disposition of cross-plaintiff as 
aforesaid, cross-defendant committed the grievances hereinafter 
related. 

5. Plaintiff and defendant lived and cohabited together as 
husband and wife until on or about June 4, 1952, when they separated 
by reason of cruel and inhuman treatment exhibited by cross-defendant 
upon cross-plaintiff, to wit, his association with the co-defendant, all 
of which has destroyed the marital relationship and caused cross- 
plaintiff to be ill, and cross-plaintiff feared she could no longer live 
and cohabit with cross-defendant without prejudice to her health. 

6. Cross-plaintiff avers her marriage herein was comparatively 
happy until a period of about three months immediately preceding the 

date of her separation from her husband herein, that is, until 
the time when cross-defendant pursued a practice of remaining away 
from home and conducting his illicit love affair with co-defendant 
LYNCH, and thereafter advising your cross-plaintiff he no longer 
cared for her, and threatening to leave and to go to Reno, Nevada, for 
the purpose of obtaining a divorce, declaring his plans to take leave 
from his employment and to depart without saying anything about it to 
cross-plaintiff, and cross-plaintiff believing he would carry out said 
threats and take leave from his employment to journey to Reno for 
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5 
divorce purposes, although he, said cross-defendant, and said co- 
defendant LYNCH, well known cross-plaintiff had been guilty of no 
marital wrong. 

7. Cross-defendant has failed to support and maintain plaintiff 
for a period of more than six months preceding the filing of this action, 
although able financially so to do, 

8. Cross-defendant has threatened plaintiff to cause the family 
home to be sold, and in a domineering manner has made it plain to 


| cross-plaintiff that she must either cause said home to be sold or lose 


her interests in the premises,, said home being fully paid for, and 
notwithstanding cross-plaintiff's efforts to retain her home, and her 
interests in the same; and cross-plaintiff avers she is entitled to have 
title in said property vested in her. 

9. Plaintiff and cross-defendant rented a safety deposit box 
and cross-plaintiff is the owner of bonds, which bonds at the time of 
the filing of this action were in custody of defendant notwithstanding 
plaintiff's ownership thereof, and said bonds are being withheld un- 
lawfully by cross-defendant. Further, the parties hereto have, or had, 
a joint bank account, and joint funds, ail now in possession of cross- 
defendant, in sums in excess of $5119.59. 

10. The parties hereto have an interest in property known as 
Beach property, located in nearby Maryland. 

11. Plaintiff and defendant are regularly employed in Government 
Service, and plaintiff husband has a further income from services 

rendered in addition to his Government employment as radio 
repairman. 

12. The District of Columbia has been the marital domicile of 
the parties hereto continuously since prior to the time of purchase of 
premises 720 Somerset Place, N. W., as the family home, and have 
continuously resided in the District of Columbia since the year 1938. 

13. Cross-plaintiff charges that the co-defendant LYNCH 
through her conduct has alienated the affections of your cross- 
plaintiff's husband all to the damage of cross-plaintiff. 
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14. Cross-plaintiff charges and avers that the cross-defendants 
committed divers acts of adultery with each other at the premises 
6638 Georgia Avenue, N.W., in the District of Columbia, during the 
period between August 15, 1952, and the date of August 1, 1952; 
particularly charging said acts of adultery were in the apartment of the 
co-defendant, 6638 Georgia Avenue, N.W., on the morning of August 
20, 1952. 

15. By reason of the conduct of co-defendant LYNCH, cross- 
plaintiff's home has been made desolute and ruin and cross-plaintiff 
has suffered in body and mind as a result of her knowledge of the acts 


_4o 


of criminal conversation by the said cross-defendants and cross- 
plaintiff says she has suffered in body and mind and will continue to 
do so in the future. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That process issue against the cross-defendants and each of 
them. 

2. That the complaint be dismissed and that cross-plaintiff be : 
awarded judgment of limited divorce from principal cross-defendant 
herein, on grounds of adultery, and/or desertion; or limited divorce 
as the evidence will warrant. 

3. That cross-plaintiff be awarded an allowance of counsel fees 
and costs pendente lite and permanently. 

4. That cross-plaintiff be awarded money judgment against 
the co-defendant, RUBY W. LYNCH, in the sum of $25, 000, for 
criminal conversation, and alienation of affections. 

9. That cross-defendant husband be required to return cross- 

plaintiff's personal property herein to her. 

6. That property rights be adjudicated in real estate as well as 
personal property. 





7. For such other and further relief in the premises as the s 
nature of the cause may require, and to the Court shall be deemed < 
meet and proper. * 
/s/ John J. O'Brien /s/ Ruth Freeman Madorie J 
Attorney for Plaintiff, Plaintiff. , 


Evans Building 
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DISTRICT OF COLUMBIA, SS: 

RUTH FREEMAN MADORIE, being first duly sworn on oath 
deposes and says that she is the person named as defendant and cross- 
plaintiff above; that she has read the foregoing answer and counter- 
claim, by her subscribed, and that she knows the contents thereof; 
that the matters and things therein related are true to the best of her 
knowledge and belief. 


/s/ Ruth Freeman Madorie 
Plaintiff. 


Subscribed and sworn to before me this 4th day of August, 1954. 


/s/ Charlotte Maskey 
Notary Public, D. C. 


[Certificate Of Mailing] 


[Filed February 19, 1957] 
JUDGMENT 

This action having duly come on for trial, and testimony having 
been adduced therein, and the court finds that: (a) the plaintiff and 
defendant were lawfully married to each other on January 21, 1938, 
at St. Louis, Missouri, and no child has been born of this marriage; 
(b) the plaintiff is a resident of the District of Columbia and has been 
such for more than two years prior to the filing of this action; (c) the 
plaintiff deserted defendant on September 5, 1952; (d) plaintiff and 
defendant have lived separate and apart from date of separation to the 
present date; and the defendant having dismissed her counterclaim, 
whereupon it is, by the Court, this 19th day of February, 1957, 

ADJUDGED, ORDERED, AND DECREED, as follows: 

1. The complaint herein is dismissed with prejudice. 

2. The counter-claim herein for absolute divorce is dismissed 
without prejudice. 

3. Plaintiff is directed to pay to defendant as permanent main- 
tenance the sum of $60. per month, payable on the 20th day of each 
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month, beginning February 20, 1957. 

4. Plaintiff is directed to pay to defendant's attorney of record, 
John J. O'Brien, Esq. the sum of $150.00, as a counsel fee. 

5. Costs are awarded to the defendant against plaintiff. 

6. This action is referred to the Auditor of this Court for 
the purpose of determining what properties, real and personal, were 
accumulated or owned by the principal parties hereto during their 
marriage to the date of their separation, and their respective interests 
in the same, and to report to this Court his findings. Jurisdiction is 


retained for purpose of determining property rights between the parties. 


/s/ Alexander Holtzoff 
J UDGE. 


/s/ John J. O'Brien 
Attorney for defendant, 
Evans Building. 


SAMUEL INTRATER, 
Attorney for plaintiff, 


ARTHUR WILLCHEW, 
Attorney for co-respondent. 


* ee KK KK KK K KK OK 


[Certificate Of Mailing] 





[Filed March 8, 1957] 

NOTICE OF APPEAL . 

Notice is hereby given this 8th day of March, 1957, that | 
plaintiff, Leland H. Madorie hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 19th day of February, 1957 in favor of defendant against 
said plaintiff. 


/s/ Samuel Intrater 
Attorney for Plaintiff 
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(Filed April 25, 1957] 


Washington, D. C., 
Tuesday, January 29, 1957. 

The above-entitled case came on for trial at 2:15 o'clock p.m., 
on Tuesday, January 29, 1957, in the United States District Court for 
the District of Columbia, in the Court House, at Washington, D. C. 

BEFORE: 

HONORABLE ALEXANDER HOLTZOFF, Judge of the United 
States District Court for the District of Columbia. 

* ca + * K 

PROCEEDINGS 

THE DEPUTY CLERK: Madorie vs. Madorie, Mr. Intrater, 
Mr. O'Brien. 

THE COURT: Is this a contested case? 

MR. O'BRIEN: Yes, it is, Your Honor. 

THE COURT: What is the defense in this case ? 

Mr. O'BRIEN: The defense is that this defendant didn't desert 
the husband, and she was compelled to leave him. He drove her out 
by reason of his conduct. 

THE COURT: Isee. Very well, you may proceed. 

MR. INTRATER: Mr. Madorie, take the stand. 

Thereupon, 

LELAND H. MADORIE 
the plaintiff herein, was called as a witness in his own behalf and, 
being first duly sworn, was examined and testified as follows: 

MR. INTRATER: May we have the rule on witnesses ? 

THE COURT: Oh, no. 

Did you ask for a rule on witnesses ? 

THE DEPUTY CLERK: We had the request, Your Honor. 

THE COURT: I don't see any reason for it in a divorce case. 

DIRECT EXAMINATION 
BY MR. INTRATER: 
Q. Mr. Madorie, will you speak up loud so everybody can hear 








10 
you? 
What is your full name and address? A. Leland H. Madorie; 
720 Somerset Place, Northwest, Washington, D. C. 
Q. Mr. Madorie, how long have you lived in the District? A. 
Since approximately 1938; I believe it was the first of '38. 
Q. And have you lived here continuously since then? A. With 
the exception of a period in the military service; yes. 
Q. But your home was then in the District of Columbia, even 
then? A. Yes; that is correct. 
Q. When were you and the defendant, Ruth Freeman Madorie 
married? A. 1938, January 21st, St. Louis, Missouri. 
THE COURT: I suggest you sit up in your chair. 
BY MR. INTRATER: 
Q. Now, did there come a time when Mrs. Madorie left your 
home here in the District of Columbia? A. There did; yes. 
Q. Where were you living at that time? A. At 720 Somerset 
Place, Northwest. 
Q. And that is where you are living now? A. Yes. 
Q. When did that happen that she left? A. Shortly after June 4th, 
1952. 
Q. Will you describe the circumstances under which she left? 
A. It seemed, as best I can remember at this late date, that she was -- 
she got nervous, and she is very exciteable, and she was in great fear 
of pregnancy, and she got herself in the frame of mind, and I think that 
was the reason she even in the beginning didn't want anything to do with 
men. She resented it. 
THE COURT: Just tell what happened at the time she left. 
That is what counsel wants to know. 
THE WITNESS: She just left. 
BY THE COURT: 
Q. What did she do? A. She said: I don't want any more to do 
with you. 
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Q. Then what did she do? A. She left andI didn't know where 
she went until -- 

Q. Were you there when she left? A. One evening when she 
left, I told her that I didn't want her to leave, and she said, Iam going 
to leave, and she came back, and I didn't know where she went. She 
came back afterwards when I wasn't home. 

Q. Well, I am inquiring about the occasion when she finally left. 
What happened on that occasion? A. That is the time she finally left. 

She didn't come back any more. She came back, drove up,, and 
took the things out, but she never came back to stay any more. 

Q. What did she do? Did she put on her hat and walk out? What 
did she do? A. Yes, sir, she did. 

Q. What did she say to you? A. She said: I am going, and she 
left. 

Q. Just told you that? There was nothing leading up to it? A. 

I had a friend of mine, and he came out to visit with me, and he was in 
the basement with me, and I had been cutting his hair, and we had been 
cutting one another's hair -- well, he is a buddy, I mean, that is the 
reason, and she was upstairs, and I went upstairs, and she had been 
all upset, and I said: I don't want you to go out tonight. I didn't know 
where she was going, but I didn't want her to go out, and she said: I 
will go if I want to, and she took off. 

That is what happened that evening. She said -- well, you know 
how women can put on things, and she went out the back of the house, 
and I don't know where she went because I didn't follow her. 

Q. You didn't follow her? A. No, sir. 

Q. Have you ever seen her since? A. Oh, yes; I have seen her 

a number of times since. 

Q. Did she ever come back to the house? A. I did catch her 
there one night, taking things out of the house. 

BY MR. INTRATER: 


Q. When you say taking things out of the house, are you referring 


to articles of clothing? A. She took some personal clothes, and she had 
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a couple of kitchen cabinets. Part of it was out of the house when I 
came in. She had took it in front of the place. That was already there. 

I said: If you want these things, take them; I am not going to go 
through them. 

Q. On this occasion in the summer of 1952, when you say that 
she left, did she take any clothes with her at that time? A. When she 
first walked out, to the best of my knowledge, she didn't. 

BY THE COURT: 

Q. Where did she go? A. I didn't know where she went. I 
would like to know. 

BY MR. INTRATER: 

Q. Did you subsequently find out where she was? Did you 
locate her? A. I did find out she had gone -- I had a brother that 
lived in Silver Spring. 

THE COURT: Well, I do not want to go into too many 
details. Just prove the desertion. 
BY MR. INTRATER: 

Q. Did you at any time subsequent to that, did you at any time 

make any efforts to have her come home? A. I did. 


Q. Just state what those efforts were. A. I went to my brother's 


place to talk to her, and I was refused admittance, and we went to the 
place on Oneida Street, and I asked to talk to her, and I did talk to her, 
and she said she didn't want any more to do with 720 Somerset Place, 
Northwest. She refused to go back. 

THE COURT: Why don't you finish up your proof, Mr. 
Intrater ? 

BY MR. INTRATER: 

Q. Now, had there been any differences between the two of you 

that led up to the -- 

THE COURT: I am going to exclude that. That is not 
necessary for a prima facie case. You need ask only one or two more 
questions to finish a prima facie case. 
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BY MR. INTRATER: 

Q. Now, at any time subsequent to this have you and Mrs. 
Madorie lived together under the same roof? A. We have not. 

Q. Have you at any time subsequent to this occasion cohabited 

with Mrs. Madorie as man and wife? A. I have not. 

MR. INTRATER: That is all. 
THE COURT: Is there any cross examination? 
MR. O'BRIEN: Yes, Your Honor. 
CROSS EXAMINATION 
BY MR, O'BRIEN: 

Q. Was it agreeable to you that your wife leave? A. It wasn't. 

Q. You wanted her to leave, did you not? A. I did not. 

Q. Didn't you prior to or about that time, weren't you contem- 
plating getting a divorce in the State of Nevada? A. I did not make any 
arrangement to get a divorce. I had information about divorces there. 

Q. Did you tell your wife that you had such information? A. I 
told her I had such information about the divorces in Nevada. 

Q. Did you want a divorce in Nevada at that time? A. I did not. 


Q. I hand you these, two pieces of paper, and ask you if you have 


ever seen those before. 
MR. INTRATER: I wonder if I could examine those first? 
THE COURT: No, not now. 
BY MR. O'BRIEN: 
Q. Have you seen those? A. I am sorry; I gave those to her. 
Q. Both pages? A. Yes. Let us see, now. That is a copy of 
the Nevada papers. I gave them to her. 
MR. O'BRIEN: May these papers be marked as Defendant's 
Exhibit 1? 
THE COURT: Are you offering them in evidence ? 
MR. O'BRIEN: Yes, I am. 
MR. INTRATER: May I examine them? 
THE COURT: I thought you had examined them. 
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MR. INTRATER: No, I have never seen them before, 
Your Honor. 


THE COURT: Let us move along a little more expeditiously. 


MR. O'BRIEN: I offer in evidence these papers. 

THE COURT: They may be admitted. 

MR. INTRATER: I object on the ground of relevancy. 

THE COURT: Let me see them, then. I heard no objection 
and I admitted them. 

The objection is overruled. The witness testified that he tendered 

these papers to his wife. Wasn't that his answer? 

MR. INTRATER: Yes, Your Honor. 

BY THE COURT: 


Q. Didn't you say you handed those papers to your wife? A. Yes. 


BY MR. O'BRIEN: 

Q. At that time did you contemplate marrying Ruby Lynch? A, 
I did not. 

Q. Were you keeping company with Ruby Lynch? A. Iknewa 
Ruby Lunch. I wasn't keeping company with her. 

Q. I asked you whether you were keeping company with her. 

A. I don't know your definition of keeping company. 

Q. Were you having dates with Ruby Lynch? A. I was not. 

Q. At any time prior to the time that you gave your wife these 
papers? A. I have known Ruby Lynch as afriend. 

Q. Have you visited with her at her house? A. I don't recall 
having visited her at that time. 

Q. Can you tell us the date it was that you and your wife 
separated? A. It is in the papers I know. We ceased to have relations 
on June 4th. After that she was in the house, but she was in one room 
and I was in another., It was some time after that that she left the 
premises. 

Q. Would you say it was September 5, 1952 that she left the 
premises? A. I don't remember the exact date. 


yw 4, 
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Q. Well, do you recall that at the time you and your wife lived 
together that you had an account at the Citizens Bank of Takoma Park? 
A. Yes, sir. 
Q. You had two accounts at that bank? 
MR. INTRATER: I object to this, Your Honor, as not 
within the direct examination. 
THE COURT: The objection is sustained. 
MR. O'BRIEN: That is all. 
REDIRECT EXAMINATION 
BY MR. INTRATER: 
Q. Mr. Madorie, I would like to question you with regard to 
this paper. 
Your Honor has seen the paper? 
THE COURT: Yes, of course. 
BY MR. INTRATER: 
Q. Had you at this time retained any counsel in Nevada for the 
purpose of obtaining a divorce? A. I had not. 
THE COURT: I think that is irrelevant. 
BY MR. INTRATER: 
Q. Would you state just what were the circumstances under 
which you gave Mrs. Madorie this paper? A. I gave her that 
paper for one reason, that I wanted her physically corrected, and she 
had refused apparently to get her physical condition inspected, and I 
felt there was some physical ailment, and this was to institute a feeling 
in her to do something to get straight. 
Q. Did you tell her that you were planning to get a divorce 
decree in Nevada? A. No, sir. 
BY THE COURT: 
Q. Now who prepared this paper? A. I prepared it. 


Q. Are youalawyer? A. No, sir. I got it off a form. 
Q. What is your occupation? A. Auditor, sir; Department of 
Justice. 
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BY MR. INTRATER: 
Q. Did you when you gave this to Mrs. Madorie, did you ask her 
to sign this so you could have any divorce proceeding started in Nevada? 


A. She made the remark to me -- 
THE COURT: No; just answer the question. 
THE WITNESS: May I have it again? 
BY MR. INTRATER: 

Q. At the time you handed this to Mrs. Madorie, did you ask 

her to sign this so you could institute divorce proceedings in 
Nevada? A. I told her that if she felt that she wanted things divided 
between us, that this was something that must be decided. 

Q. Did Mrs. Madorie at any time previously discuss leaving 
you? A. She did leave me two times before. I had gone back to get 
her. 

Q. Did she at any time previous ever discuss -- 

THE COURT: I think you are a little far afield after your 
direct examination. 
BY MR. INTRATER: 

Q. What happened when you gave this to Mrs. Madorie? What 
did she do with regard to this? A. I don't know what she did with it. 
She took it. That is all I know. 

Q. Did you at any time make any plans at that time for leaving 
this jurisdiction to go to Nevada? A. I did not. 

MR. INTRATER: I have no further questions, Your Honor. 

THE COURT: You may step down. 

MR. O'BRIEN: I have another question, Your Honor. 
RECROSS EXAMINATION 

BY MR. O'BRIEN: 

Q. Mr. Madorie, at the time you gave her the paper you dis- 
cussed about a Reno divorce, did you not? A. I did not. 

THE COURT: Well, I think you have exhausted that subject 
on the cross examination. The recross examination must be on some- 
thing new. 
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MR. O'BRIEN: Since he denied that, I would like to ask this. 

THE COURT: I think we have had enough on this point. 

MR. O'BRIEN: Very well. 

THE COURT: Step down. 

(Thereupon the witness was excused. ) 

MR. INTRATER: I would like to ask or I should have asked 
this witness about the property. I should have asked the plaintiff with 
regard to the property that he owns. 

THE COURT: We will take care of that later. 

MR. INTRATER: Call Mr. Delaney, please. 

Thereupon, 

THOMAS V. DELANEY 
was called as a witness by the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. INTRATER: 

Q. Will you state your full name to the Court? A. Thomas 
Valentine Delaney, 722 Somerset Place, Northwest. 

Q. Mr. Delaney, where are you employed? A. Department of 
Defense. 

Q. In what capacity? A. As auditor. 

Q. Now, you live at 722 Somerset Place, Northwest? A. That 
is right. 

Q. And that is next to or adjacent to the home of Mr. Madorie? 
A. That is right. 


Q. How long have you been living there? A. Except for a year 


when I was out of town, I lived there ever since 1934. 
Q. Do you recall when Mr. and Mrs. Madorie moved next door 
to you? 
THE COURT: Get to the point you want to bring out. 
BY MR. INTRATER: 
Q. Do you know Mr. and Mrs. Madorie? 
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THE COURT: Well, get to the point, now. 
BY MR. INTRATER: 

Q. Do you recall an occasion when Mrs. Madorie no longer 

continued to live at 720 Somerset Place, Northwest? A. Yes. 

Q. When was that? A. It was in the summer of 1952. 

Q. Do you still live in the same place? A. Yes, I still live 
there. 

Q. Have you observed Mr. Madorie living next to you ever 
Since then? A. Yes, I have. 

Q. Have you seen Mrs. Madorie back in the home since she left? 
A. No, I haven't. 

Q. Have you seen any evidence whatsoever of her presence in 
that home since she left? A. No. 

MR. INTRATER: That is all. 

THE COURT: Any cross examination? 
CROSS EXAMINATION 

BY MR. O'BRIEN: 

Q. Do you recall, Mr. Delaney, if it was in September of 1952 
that Mrs. Madorie left the house? A. I recall the date is in 1952 but 
I don't remember exactly. I would say it was in the summer of '52. 

Q. Now, after that did Mr. Madorie continue to live in the same 
house? A. As far as I know, yes, sir. 

Q. Did other people also live there? A. Yes. 

Q. Did Mr. and Mrs. Gibbs live there? A. I don't recall the 
names. 


MR. INTRATER: I object to that, Your Honor. 
MR. O'BRIEN: I am going to show he rented out the house. 
THE COURT: I am not interested in that. 


I am first going to determine whether there is ground for a 
divorce decree, and then I will take up the question of the property. 

MR. O'BRIEN: All right. That is all of the witness, but I 
want him to stay because I want to call him in my case. | 
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THE COURT: Oh, yes; of course. 
Step down. 
(Thereupon the witness was excused.) 
THE COURT: Is that your case? 
MR. INTRATER: Yes, Your Honor. 
THE COURT: Come to the bench. 
(Thereupon counsel approached the bench and the following 


THE COURT: What is going to be the defense? 
MR. O'BRIEN: He drove her out, compelled her to leave; 


drove her out, compelled her to leave. 
THE COURT: Now, I will tell you, gentlemen, I want to 
stop this case if we can, so we won't start recriminations. They both 


have respectable employment. It might hurt their employment. 

The defendant would not want to see her husband fired 
because she will be killing the goose that laid the golden egg, and yet, 
if these recriminations come out, the Department of Justice may say: 
We do not want people of that kind around. 

I don't think you have made out a cause of action for 
divorce, Mr. Intrater, because if he handed her that paper, and that 
is his own testimony, and she left there after getting that paper, that 
is not desertion. He gave her cause to leave. 

Well, I am going to dismiss the case, but the wife is en- 
titled to maintenance. I think I will dismiss the complaint and grant 
maintenance. 

MR. INTRATER: If Your Honor please, I would like to 
have the right to put Mr. Madorie back on the stand to explain the 
documents. 

THE COURT: No, you may not do that. You have closed 
your case. 

MR INTRATER: When he attempted to explain the docu- 
ments, Your Honor just wanted me to go ahead and prove the necessary 
facts of the desertion. 
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Now, I would like to show that she refused to live with 
him as man and wife for a period of years. 

THE COURT: That is not desertion under the authorities, 
unfortunately. 

MR. INTRATER: She refused, and she would have nothing 
to do with him, and she actually left. 

THE COURT: He handed her this paper which practically 
was an invitation to arrange for a divorce. 

Now, all the authorities hold, and you know that, Mr. 
Intrater, that refusal to have sexual relations is not desertion. 

MR. INTRATER: That in itself, no, but I would like to 
have her on the stand and question her with regard to that. 






























THE COURT: But you closed your case. You have rested 
your case. 

I think it is better for both parties, and better for him in 
his job, if this case not go on becuase when they start these recrimina- 
tions, you do not know what is going to develop. 

MR. INTRATER: I would like to say this: As you observe 
from the file, the counterclaim here is on the ground of adultery. There 
is a cross claim by the defendant. 

20 THE COURT: That is another reason why it should be 
stopped. 

MR. INTRATER: This case, these proceedings between 
these two people were started back in 1952 by Mrs. Madorie having 


4 

filed -- 
| THE COURT: That has nothing to do with what I am saying. ‘ 

MR. INTRATER: I want to make this point. This thing “4 

actually came on for trial on her complaint and the same allegations 4 


that are in here -- 
THE COURT: I do not care anything about that. ; 
MR. INTRATER: And it was dismissed at the very time of 4 
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THE COURT: Let us keep our minds on the beam, gentle- 
men. 

I do not think you ought to put your client on, Mr. O'Brien. 

MR. O'BRIEN: No. 

THE COURT: Because if she starts testifying along the 
lines I think you indicated she would, it might jeopardize his job and 
jeopardize her maintenance. 

Now, I am going to grant judgment for the defendant, dis- 
missing the complaint and allow her something. I am not going to 
allow very much maintenance because a woman who refuses to live 
with her husband as a wife, why, she is not entitled to very much. 

Is there a pendente lite order? 

MR. O'BRIEN: There is, but that was a pendente lite 
order for $50 a month. That is not enough. 

THE COURT: What do you suggest? 

MR. O'BRIEN: $100 a month. 

THE COURT: $100 a month? 

MR. O'BRIEN: $100 a month. 

THE COURT: For a woman who has no children? 

MR. INTRATER: I would like to point out the fact that 
Mrs. Madorie all her married life has worked, and she herself has -- 

THE COURT: That was her own choice, but she has the 
right of support by him. Lots of women choose to work but that 
doesn't excuse the husband of his moral responsibility. 

How much does he make? 

Suppose you go back, and we will conduct this in open court. 

(Thereupon counsel resumed their places in the courtroom 
and the following occurred. ) 

THE COURT: Can you stipulate the amount that the plain- 
tiff earns? How much does the plaintiff earn? What is his salary? 

THE PLAINTIFF: About seven dollars more than she makes; 


about $122. 
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THE COURT: Mr. Intrater, what is his salary? 

MR. INTRATER: $123 every two weeks. 

THE COURT: That is take-home pay? 

THE PLAINTIFF: That is not correct; that is incorrect. 

THE COURT: I am addressing counsel. 

MR. INTRATER: I wonder if I could confer with him for a 
moment? 

THE COURT: If you will, please. 

MR. INTRATER: Substantially, if Your Honor please, that 
is correct. It is $122.92 every two weeks. 

THE COURT: Well, $122 every two weeks. It is about a 
little over $250 a month, isn’t that it? 

MR. O'BRIEN: I would say about $275, Your Honor. 

THE COURT: I am going to allow maintenance. 

Mr. Intrater, what do you suggest? 

MR. INTRATER: I respectfully suggest, Your Honor, that 
there is really no ground for maintenance by virtue of the fact -- 

THE COURT: Well, I think that he has to maintain his 


wife. However, I am going to allow a rather small maintenance in view 


of the state of relations of these people. You suggest $100 a month, 


O'Brien. I think that is excessive on an income of $275 a month, where 
there are no children. 

The wife is working? 

MR. O'BRIEN: Yes, sir. 

THE COURT: How much does she make? 

MR. O'BRIEN: $113 every two weeks. 

THE COURT: Have you any suggestion you wish to make 
as to the figure, Mr. Intrater? 

MR. INTRATER: If Your Honor please, Mr. Madorie has 
notified me that it has been a hardship for him to keep up with the pay- 
ment of $50 a month under the pendente lite order. 

THE COURT: Well, he has no dependents other than his 
wife ? 
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MR. INTRATER: That is correct, but he has the expenses 
of the home, and I might say further, Your Honor -- I wonder if we 


might approach the bench for a moment? 

THE COURT: Yes. 

(Thereupon counsel approached the bench and the following 
occurred:) 

MR. INTRATER: I did not want to state this in open court, 
but as the result of charges a number of times made by Mrs. Madorie 
against her husband, he has had to face criminal charges and he has 
run up expenses. 

THE COURT: What kind of criminal charges ? 

MR. INTRATER: On one occasion she charged him with 
assaulting her and we had to go to trial. 

THE COURT: In the Municipal Court? 

MR. INTRATER: Yes. 

THE COURT: I am inclined tq adhere to $50 a month. I 
am not going to give very much to a woman who refuses to maintain 
relations with her husband, marital relations with her husband. 

MR. O'BRIEN: But she can deny that. She denies all 
this. She says she was driven out of there, and she could not live with 
him. He got the other woman and that is all there is to it. 

THE COURT: He has got what? 

MR. O'BRIEN: He has got the other woman. 

THE COURT: Why didn't you sue for divorce on the ground 
of adultery ? 

MR. O'BRIEN: There is a cross complaint, andI was going 
to go on with our case, but you didn't think that it should be litigated 
because of the jobs, and we stopped there. 

THE COURT: Well, I will allow $60 a month. 

MR. O'BRIEN: There is one other thing. There is the 
division of the property. He has the property. He has the bonds and 
the house and the cash inthe bank. 
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THE COURT: Do you want to divide them half and half? 

MR. INTRATER: But, Your Honor, we can show that he 
purchased the house, bought it entirely on his own, and at the time of 

the separation he had certain bonds but he returned them to her. 

THE COURT: What is your position? 

MR. O'BRIEN: My position is that he has the money and he 
has the bonds and he has the house, and it is her money, and there 
should be a division of half of that. 

THE COURT: Well, it will be necessary to ascertain the 
exact contributions of each party before I can make a decision, unless 
you can agree, and in order to ascertain the exact contributions, I am 
going to have to refer it to the Auditor to determine how much each 
contributed. Of course, that will involve some expense. Perhaps you 
can sit down and agree on that. 

Suppose you and Mr. O'Brien sit down together -- 

MR. O'BRIEN: Right now?. Do. it now? 

THE COURT: Very well; if you can agree upon a division. 

If you do not agree, I will refer it to the Auditor. 

MR. INTRATER: I. have the evidence. If we cannot agree, 
I have it right here, Your Honor. 

THE COURT: I would like to avoid the expense of sending 
it to the Auditor. 

Now, you are entitled to a counsel fee. 

MR. O'BRIEN: Well, you will note the size of the record, 
Your Honor. _ 

THE COURT: What amount are you making? 

MR. O'BRIEN: $300. 

THE COURT: No; that is too much considering his 
financial situation. You have done more than $300 worth of work, but 
I cannot give you that much. 

How much do you suggest? 

MR. INTRATER: Mr. O'Brien has been awarded counsel 
fees and suit money. 
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THE COURT: Has he been paid? 

MR. INTRATER: Yes. 

THE COURT: How much? 

MR. INTRATER: Something like $150. 

MR. O'BRIEN: $100, I believe. 

MR. INTRATER: We can get the order, and there was a 
further amount of at least $150 for suit money. 

THE COURT: Suit money is for disbursements. 

I am inclined to award $150 more. 

MR. INTRATER: In view of the financial situation of the 


THE COURT: It can be paid in installments. 

MR. INTRATER: He has paid a substantial amount. I 
wonder if we could have a statement from Mr. O'Brien as to the exact 
disbursements that he has. 

THE COURT: No, I am not going to require that. I will 
allow an additional fee. Mr. O'Brien said he had $100. 

I will allow an additional $150 fee, and I will allow $60 
a month maintenance, and I will refer the matter to the Auditor to 
ascertain the respective contributions to the property, unless the 
parties can agree. 

I will announce that in open court. 


(Thereupon counsel resumed their places in the courtroom 


and the following occurred:) 

THE COURT: The court will render judgment in favor of 
the defendant, dismissing the complaint, and awarding $60 a month 
maintenance, and the matter will be referred to the Auditor in order to 
ascertain the respective contributions to the real property jointly 
owned by the parties, unless the parties can agree upon the figure. 

The Court will also award a counsel fee of $150 to 
defendant's counsel, in addition to the counsel fee already paid. 


You may submit a judgment. 
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MR. INTRATER: Is it my understanding that we are to 
withhold submitting the judgment until the other matter is determined 
with regard to the property? 

THE COURT: No, no; submit your judgment. 

MR. INTRATER: Then the judgment itself will not dispose 
of the property. 

THE COURT: Unless you can agree in the meantime. 


(Thereupon the instant hearing was concluded. ) 








